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PROPOSALS FOR THE FORMATION OF
'THE ASSOCIATION OF PERSONAL INJURY LAWYERS' (A.P.I.L)

Background
In January 1989 the Association of Trial Lawyers of America held their Mid-Winter

Convention in London. At the request of Bill Wagner, ATLA President, the theme of
the Convention was to promote mutual understanding between American and UK
lawyers. The four authors of this proposal document have been members of ATLA for
several years and were asked by Mr. Wagner to invite 75 UK lawyers to attend
Convention sessions on two days. A large number of UK lawyers were able to accept
and attended stimulating sessions, the first being a forum which debated the motion
"This house believes that the introduction of tort law as practised in the United States
would cause irreparable harm to British society". The second involved practical talks
by American attorneys followed by lunch where the guest speaker was Ralph Nader.
The co-operative theme of the week was so successful that Mr. Wagner invited the UK
lawyers present to consider whether they would wish to form a fledgling organisation of
their own, along similar lines and independent, but possibly affiliated to ATLA. A
model for this exists in Canada where some provinces have developed their own Trial
Lawyers Associations (e.g. British Columbia and Ontario). At the close of the
Convention the UK lawyers present met informally and requested the four of us to look
further into the formation of some sort of organisation along the lines discussed. It is

pursuant to this request that we are circulating this Yocument.

The March issue of the 'ATLA Advocate' publication referred to the January meeting

as follows:-

"Midwinter Convention: Charting New Links Across the Atlantic.

ATLA'S Midwinter Convention held in London in January was marked by
an unprecedented exchange of information and ideas between the U.S.
trial bar and our English colleagues. Consumer advocate Ralph Nader

suggested launching an organization like ATLA in Great Britain.

A Group of solicitors (and barristers) has taken steps to form such an
organization, and ATLA is making a financial contribution to that effort.
Throughout its history ATLA has stimulated the growth of state trial
lawyer assoclations and is now trying to help set up organizations in

Canada, but this transatlantic venture is unique."



"There is a new wind blowing now in England in connection with plaintiff
claims, a real change towards improved compensation and a move to
favour using the tort system as a proper deterrent" said ATLA President
Bill Wagner. "We came from this meeting with a much better
understanding of each other.  The seeds of a transatlantic ATLA have

been planted, and the dialogue is continuing"."

In July at the Summer Convention of ATLA in Boston, Massachusetts (which two of us
attended) there was continued enthusiasm for the development of links with a U.K.
'Association of Personal Injury Lawyers'. Indeed the byelaws of ATLA were amended
to recognise the importance of members from foreign countries. A new section of
ATLA members representing 'the rest of the world' was established and the foreign
members present elected two members to the ATLA Governing Board (Paul Golunski

from France and Michael Napier from England).

Present Position:

The four authors of this document have now formulated the following proposals for the
formation of the Association of Personal Injury Lawyers. This document is being
circulated to all those who were invited to attend the January Convention and to oher
personal injury lawyers who are likely to be interested. We suggest that the relevant

considerations are as follows:-

e Is there a need for a UK based Personal Injury Lawyers Association?

We are convinced that the answer is 'YES' particularly at this time. The
impending changes in the legal profession, the Review of Civil IJustice, the
CITCOM initiative and the no-fault debate, the possibility of specialist panels
and above all the need to maintain standards for better service to clients at a
time of growing consumer awareness all suggest that there is a growing need for

personal injury lawyers to collaborate.
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What would be the aims of such an association?

(a)

(b)

(c)

The promotion of proper and fair compensation for all types of personal

injury.

To foster the role of the legal process in the promotion of safety,
particularly safety for consumers in the workplace, in the use of products

and transport, and in all places of public meeting.

To promote and develop expertise in the practice of personal injury law by

education and the exchange of information and knowledge.

How would the association seek to achieve these aims?

We think that the five main functions of the association would be:-

(a)

(b)

Education

By providing a forum for the exchange of views whether informally or by
formal seminars and conferences. Members of this association would
expand their knowledge of the many and diverse areas that currently form
the personal injury 'scene'. The stimulation of thoughts and ideas

generated by such mutual contact would seem to be an obvious benefit.

An information exchange.

Over the years ATLA has developed a sophisticated information exchange
whereby members of the association on payment of a fee can obtain from
the association's central 'bank', information about numerous different
types of litigation.  This library has grown by ATLA members depositing
with the association documents they have obtained in litigation which is
concluded.  Such data would include research material and any documents
that are not covered by confidentiality. The exchange also maintains an
index of law firms who have been involved in particular types of
litigation. ~ One benefit is an enormous saving of time and money. In
the UK we have no such system so that lawyers in different parts of the
country duplicate research work, particularly in product liability cases,
causing unnecessary expense either to their clients or to the Legal Aid
Fund.



(c)

The development of the ATLA Exchange has been gradual and requires a
small full time staff. It would be optimistic to think that a new UK
based association could achieve this in the short term. However the
establishment of a self supporting exchange as one of the Association's
prime functions should be possible. If achieved this would herald a long
overdue need for much closer co-operation between personal injury
lawyers who, generally speaking, have hitherto failed to give enough
thought to helping other firms, preferring to keep their own information
to themselves. Undoubtedly there has in recent years been a greater
willingness for experienced personal injury lawyers to help others; it is
not a great step further to demonstrate a general willingness to exchange
information.  We think that initially the main areas for the information
exchange will be product liability, occupational diseases and environmental/toxic

torts.

Co-ordination of effort.

It follows from (a) and (b) above that lawyers would become much more
aware of the activities of other lawyers. Whilst the Law Society has
developed a well established system of bringing together lawyers involved
in multiple disaster cases soon after the event this does not apply in cases
which may appear to be 'one off' but may not be so in fact. For some
years the 'HELP' column in The Gazette has provided an opportunity for
lawyers to contact others involved in similar litigation. By means of a
newsletter, perhaps bi-monthly, the association could provide such a forum
specially directed at personal injury lawyers. Lawyers involved in
litigation about the same product would be able to locate each other and
then collaborate. Greater co-ordination would develop in any event as a
spin-off from the information exchange where personal injury lawyers

interested in the same areas would be able to share experiences.




(d)

(e)

Consumer safety.

Without punitive damages it is less easy for us to claim that the litigation
process here has enhanced consumer safety, although this is claimed in the
U.S.A. We have little doubt however that there are cases where this can
be claimed over here. It is perfectly proper for lawyers to claim that
the accountability of the adversarial litigation process should be part and
parcel of the aims of litigation as well as the desire to obtain
compensation in individual cases. Lawyers should not be afraid to make
such claims and it should be possible to develop the law of exemplary
damages in personal injury cases. Indeed as Lord Wilberforce said in

Broome -v- Cassell & Co:-

"It cannot lightly be taken for granted, even as a matter of
theory, that the purpose of the law of tort is compensation, still
less that it ought to be, an issue of large social import, or that
there is something inappropriate or illogical or anomalous (a
question - begging word) in including a punitive element in civil

damages".

There is no doubt that the gradual tightening up of safety (both products
and working processes) by Parliament over the years, particularly in the
employment context, owes a great deal to the battles that have been

fought in the Courts.

Influence.

There is a need for personal injury lawyers to have a clearly recognised
'voice' to contribute to the continuing debate about compensation, product
liability and safety in which there is much media and public interest.
Without diminishing the roles of the Law Society and the Bar Council, a
specialist organisation such as this association could and should have major

influence on reform and progress.



4, Constitution and membership

We are considering an appropriate constitution and hope to draw on Canadian
experience, although it will be necessary to fashion it to our particular needs.
[t is proposed that membership of the Association shall be open to all personal
injury lawyers practising in the United Kingdom, including solicitors, barristers,
legal executives, clerks and trade union legal officers. @ Whatever the outcome
of the Lord Chancellor's proposals for the reform of the legal profession, we
think that this association should demonstrate that the public has much to gain

from lawyers working together to promote the above aims.

e Funding

There would be a membership fee and a separate charge would be payable for
access to the information exchange once established. This would require initial
funding at a level which would exceed the likely amount obtained from
membership fees. Appropriate resources for such funding will need to be
discussed. ATLA has offered an unconditional grant of $10,000 to assist with
the foundation of our organisation. It would be desirable to establish at an

early stage a small office with secretarial/clerical facilities.

6. Inaugural meeting:
This will be held on Monday 16th October in the Arundel Suite at The Howard
Hotel, Temple Place, London WC2R 2PR. at 3.30 p.m. (Tel: Ol 836 3555). We

hope that the meeting will confirm a general willingness to form this

Association, the existence of which can then be formally announced. A small
committee would be appointed to undertake the organisational tasks pursuant to

the aims and objects set out above.

Michael Napier, Rodger Pannone, Simon Walton, John Melville-Williams QC

September 1989




ASSOCIATION OF PERSONAL INJURY LAWYERS,

INAUGURAL MEETING

HELD AT THE HOWARD HOTEL, LONDON -16TH OCTOBER 1989

NOTES OF MEETING.

The meeting began at 3.30 p.m. and was chaired by John Melville Williams QC, Michael
Napier and Simon Walton. Rodger Pannone was ill.

Apologies were also received from Caroline Harmer of the College of Law and Peter
Ash Llewellyn.

John Melville Williams QC welcomed everybody to the meeting and confirmed that the
germ of this idea for the establishment of the APIL had been planted in January at the
ATLA Meeting and developed at the Boston Annual Conference of ATLA attended by
Michael Napier and Simon Walton.

At that meeting, Mike was elected to the Governing Board of ATLA and so was a
French colleague present in the room, Paul Golunski.

Th1s meeting would discuss whether everybody wished to have an association of this
sort established and the proposal document prepared by the four panel members would
be considered.

Michael Napier then addressed the meeting.

He noted that 88 people were expected to attend, 19 of whom were from Counse! and
the remainder being solicitors and legal representatives of Trade Unions and other
organisations. He said he was pleased to see harmony between all branches of the
legal profession and noted that 24 people not present had indicated a willingness to
support the Group. He had received messages of support from Andrew Lockley of the
Law Society, Arnold Simanowitz of AVMA and David Tench of the Consumers'
Association.

Mike Napier noted that ATLA had been the inspiration for the setting up of the APIL.

. ~ATLA had been established in 1946 also by four lawyers, inter alia, to make information

available to lawyers and it was his hope, although it was not essential, that this Group
would be affiliated with ATLA.

He endorsed membership of ATLA as a useful item in itself with a stimulating
exchange of ideas and a mutual learning process. There are twenty or thirty members
in the UK and twenty member countries around the world.

At the last ATLA Convention, there was a presentation by Ralph Nader.
The proposal documents circulated at this inaugural meeting of APIL had been drafted

by the four panel members and the content of it had been seen by the US ATLA
members and had their full support.
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Mike Napier said he would like to be able to announce at the ATLA Conference in
Tucson, Arizona next week that APIL was now officially founded.

He hoped that the organisation would provide an exchange of information to improve
the situation for clients and lawyers. Important matters that needed to be discussed
included whether we would have the emphasis on Plaintiff or whether the organisation
would be exclusively Plaintiff.

David Tench has also asked whether it would be a political organisation, and whether it
could be wider than personal injury and cover all consumer law.

The Law Society had suggested that it could be recognised as an equivalent organisation
to the Solicitors Family Law Association.

Simon Walton then addressed the meeting.

He too said that the Group had been inspired by ATLA and that many of the fears that
people had in the setting up of APIL were mirrored by solicitors in the US at the early
days of the founding of ATLA. We tend to be jealous of our own knowledge and this
breeds rivalry. The US also used to be ‘thus, but since they established a successful
information exchange system between Plaintiff alwyers this has been overcome.

Similarly, the affiliated Canadian organisatioh has been successful.
He also noted that the guests at the meeting on the 16th had been invited and chosen
by the panel members and with their support, the Group could get off the ground

successfully.

The meeting then went on to discuss the formation of an Association and the proposal
documents.

A. Do we want an Association?

This was answered 'yes' by the support of the people present and the numbers of
people who had clearly expressed san interest in the meeting.

B. Aims and Objectives
The proposal document was considered. The question of Plaintiff/Defendant
emphasls was particularly discussed.

The meeting was addressed by S. Jakobi of Alan Jay & Co., a member of the
Civil Litigation Committee of the Law Society. He commenced by saying that
he was sorry that RJP was not present. He wondered how APIL could be
reconciled with the Law Society's idea to promote specialist PI lawyers. = He
wondered whether membership of APIL would be qualification enough for PI work
-and hoped that there would be a good relationship between the members of APIL
and the Law Society expert panel. He wondered whether there would be
different categories of membership for barristers, solicitors or students and it
was noted in reply that a wider law base than just solicitors was anticipated by
APIL, that specialist qualifications to join APIL are not envisaged, thus it may
not be parallel to the Law Society's expert panel.

E. Solomons of Brian Thompson & Partners said that the policy document was
neutral in its aims in discussing Plaintiff/Defendant emphasis. This was a
Plaintif-based organisation and as far as information exchange was concerned, he
did not want to give information to Defendants.
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Fraser Whitehead - Russell Jones & Walker said there may be problems in the
adaptation of ATLA because Plaintiffs and Defendants would be reluctant to
share information, but that it would provide a mutual talking shop on subjects
such as Law Society specialisation and should promote interest generally. He
suggested an umbrella organisation with separate categories for Plaintiff and
Defendant interests.

Arnold Simanowitz of AVMA stated that he needed to know who we were to
help. He said the word 'safety' in the policy document was too narrow and
would not cover medical negligence. He said he did not think that an umbrella
organisation was appropriate and that the ATLA idea itself is valuable. = AVMA,
his organisation, works as an exchange for Plaintiffs, barristers and solicitors,
suggests similar principles for ATLA but he said that it would be essential to
nail their colours to the mast and that it should be Plaintiff only. AVMA do
not want to be included in any non-Plaintiff organisation.

The panel pointed out that although AVMA do have Plaintiffg and Defendant
members, for specific access to information, a Plaintiff declaration has to be
signed.

John Melville Williams added that the Bar have particular problems in the
Plaintiff/Defendant division suggested because of their Cab Rank rule and it
would help the Bar if the exchange of information was more fluid, rather than
rigidly Plaintiff only.

Jack Thornley of Jack Thornley & Co. Manchester said that the skills of the firm
should be exchanged for the benefit of clients. It was clearly predominantly
Plaintiff personal injury people who had been invited and who would make up this
organisation.

Simon Walton stated that members had been invited and that it would be
expressed that they should do a significant or predominant amount of Plaintiff
work and that nobody was there to give useful information to Defendants’
solicitors that they did not want to.

John Melville Williams pointed out a clearly practical problem in that although
solicitors have clients, barristers have cases which can be Plaintiff or Defendant
and it is difficult to restrict the use of information.

Charles Lewis of Counsel had two points to make. Firstly, he does not know
how much information would become so confidential that Defendant lawyers
could not even hear this, and secondly, those who are not QC's do tend to
specialise largely for either Plaintiff or Defendants and a member of the Bar
could possibly remain Plaintiff or Defendant biased in any event.

Mike Napier stated that there were litigation groups within ATLA and at the
beginning of each meeting it is normal to ask whether anybody represents an
interested Defendant. If so they are not allowed to attend the Group.  The
system is self-regulating.

A. Dismore of Robin Thompson & Co. stated that it would be impossible to
unlearn information once exchanged, and that from the Law Reform aspect if
the Group were to have political aspirations, you could not deal from both the
Plaintiff and Defendant stance. '
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Chris Carling of Counsel pointed out that the aim to obtain 'the maximum
possible' compensation for Plaintiffs was synominous with the word ‘'fair'.

C. Irving asked how Plaintiffs could possibly benefit from Defendant members
being in the Group and stated that it should be a Plaintiff organisation alone.

David Burnside of Aberdeen stated that he had difficulty with the phrase
'predominantly Plaintiff' and would not want a practitioner such as himself who
does a small amount of Defendant work, to be excluded.

Blaise Smith of Ford & Warren pointed out the difficulties of excluding a
Plaintiff member working in a Defendant's firm in the exchange of information.
Mike Napier countered this by stating it would be individual and not firm
membership that would be relevant.

Cambell Kennedy of the GMB stated that they do instruct Plaintiff lawyers who
work in firms that also act for Defendants and you cannot expect a Group such
as this to be completely Plaintiff but predominantly Plaintiff would be a
sufficient safeguard.

Mr. Walker of Russell, Jones & Walker said that you cannot have Chinese walls
in a mixed practice. Partners will inevitably talk to each other and exchange
information.

D. Short of Lawford Kidd & Co. pointed out one difficulty of this where a
Trade Union solicitor in Scotland given details of an expert by a Plaintiff
solicitor subsequently used this expert to a Defendant's benefit against that
Plaintiff.

E. Solomons of Brian Thompson stated that if the Group were to represent the
interests of injured people, and it were to be predominantly Plaintiff, this would
be satisfactory, and the fact that it does not say exclusively Plaintiff would not
exclude Bar members. :

Charles Lewis of Counsel asked how much of the information would in fact be
‘confidential and how much would be disclosed in any event.

Mike Napier proposed that the ATLA exchange system worked by an exchange of
information from documentary evidence deposited with the Information Exchange
at the end of a case. Such exchange would be a long time ahead of the
establishment of APIL in the UK and would take a great deal of time and work
to establish. The Exchange is useful for ascertaining state of the art knowledge
going back many years and the other use for the Information Exchange was
similar to the help column in The Gazette in that it 'metworks' solicitors with
similar or identical cases.

John Melville Williams stated that the point of it was to share the fruits of the
research by the lawyer in previouis cases who had sought out relevant medical
articles, thus reducing costs.

Grahame Codd of Irwin Mitchell suggested a difficulty may arise in medical
negligence cases if the Plaintiff expert might not want his name to be available
to Defendants at all. Doctors are extremely sensitive to labelling as Plaintiff or
Defendant, and they would not want a Defendant company to get information in
relation to the names of Plaintiff experts.
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Arnold Simanowitz preferred the phrase 'greater care of the consumer' than
'safety' and pointed out that AVMA had barrister and solicitor members, and
that the organisation must help Plaintiffs.

R. Allan of Counsel noted that the Cab Rank Rule was presently being
re-drafted by Counsel to be more rigorously enforced.

Mr. Sullivan of O.H. Parsons & Partners stated that the organisation would have
to be only Plaintiff, that they could not get around a Defendant's problems, and
that he did not work to benefit insurance companies.  The firms who act for
insurance companies should be completely excluded.

Mike Napier stated there was a danger of paranoia about this and if Trade Union
firms feel as strongly as that, they may end up with an association of their own
which does not include non-Trade Union firms. This would be unfortunate for
APIL and for the Trade Union firms themselves. If you try to say that the
membership is for the whole firm and not for individual solicitors, it is
unrealistic.

Simon Walton pointed out that because Trade Unions instruct Trade Union
solicitors who act for both sides they do not think that this is a problem as
stated earlier by Cambell Kennedy.

A Motion was proposed and passed that the Steering Committee draw up the
basic criteria and that membership be restricted to those who have
predominantly Plaintiff practices.  The phrase 'care' and wider range will be
taken up. This was passed.

NAME
APIL was considered acceptable by the meeting.

'MEMBERSHIP

This was covered by A and B above and that it would be individuals and not
firms.

Fraser Whitehead of Russell Jones & Walker asked whether it would be possible |
for associate membership to be considered to cover Defendant members.

Subscriptions - The Steering Committee will have to consider this in greater
depth, but it will be payable per person.

NEWSLETTER.

Michael Napier was concerned that the organisation needed a publication
flagship. He pointed out that the Personal & Medical Injuries Law Letter was a
publication in which he and Rodger Pannone were already involved, and it is
published by Nick del Rio and edited by John Finch. The Board of Directors
also include Mr. Simanowitz of AVMA.

It may be possible in the early stages for APIL to use the columns of PMILL to
network contact.

It is impossible at the present time to establish its own journalistic services and
it would need to ride on the back of a responsible journal in the early stages.



Nick del Rio addressed the meeting. He stated that the Law Letter was a
discussion forum for PI lawyers of a Plaintiff persuasion and subscribers did both
Plaintiff and Defendant work but predominantly Plaintiff. He thought that the
Newsletter could help the APIL and would want to discuss a help column and
perhaps this might take the form of a bi-monthly insert. He wished the
Association well and stated that he would be willing for APIL to use the letter
to announce meetings and for propaganda for joining the Association. They
would need to discuss whether Association members would like non-members to
get information from PMIL but this was something for a later date.

John Finch then addressed the meeting and stated that he personally had been
described as 'the Plaintiff's academic'. PMILL was set up to benefit Plaintiffs
and other sources of information, and it can be critical for the passing of
information PMILL would want to transmit and would help all practitioners as
well as AVMA. The Association appeared to be sound and would be welcomed
by PMILL and the meeting decided that this would be the best method of
communication for the time being.

APPOINTMENT OF INTERIM COMMITTEE

The meeting decided that there would be twelve initial members, the founding
gang of four, and a member to represent Northern Ireland, Scotland, Trade
Unions, Junior Counsel, Education, Consumer Services and two other sohc1tors.
A short break was taken and officers were elected during this time. The
committee is as follows:-

(i) Founding Members:-
T.Michael Napier, Rodger J. Pannone, J. Melville Williams QC,
Simon Walton.

(ii) Solicitors:-
Gillian Solly of Russell Jones & Walker.
John Pickering of Irwin Mitchell.

(iif)  Education:-
Caroline Harmer of College of Law.

(iv) Consumers:-
Arnold Simantowitz of AVMA.

(v) Trade Union:-
Cambell Kennedy of GMB.

(vi) Scotland:-
David Burnside of Messrs Burnside (Aberdeen). .

(vii) Northern Ireland:-
Frank Hanna (Belfast).

(viii) - Junior Counsels-
Christopher Carling.
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FOCUS OF NEXT MEETING.

It was decided that the next meeting would not deal exclusively with business,
but would possibly be a forum for a comparison of the US and UK tort systems.
it was suggested that there be an acting out of a theoretical legal case with a
US cast participating in the game play in the morning and then the same
hypothetical problem being dealt with on a UK basis that afternoon. The press
would be invited to the meeting which could also be combined with elections and
a committee meeting.

ATLA MEMBERSHIP

Panel members all endorsed that this was both stimulating, interesting and very
useful for informatjon, exchange of views and for insight into US practices. The
meeting was then addressed by Paul Golunski, a French attorney who was also a
member of ATLA. Paul Golunski stated that each country has its specific needs
and problems and that the UK is slightly different from France. Although the
US ATLA is an inspiration, it need not be that the organisation in the UK
absorbs everyting from the US.

There are 70,000 ATLA members in a country the size of Europe and there is no
reason why Europe could not have a similar federation of this sort.

Mr. Golunski has been associated with that for six years and the international
network for his international work has proved invaluable. He deals with product
liability on an international basis and has found ATLA useful.

The Information Reserve that ATLA have established has taken 40 years to
collate and it is considered to be a powerful organisation in the US, well
regarded and with political influence.

The principles, however, can be adapted to the needs of the relevant country and
ATLA Membership should be encouraged. One of the points that they were
presently discussing with ATLA was that members for the rest of the world
should have a reduced membership fee and this was to be mentioned at the
forthcoming Governors' Meeting in Arizona.

JFraser Whitehead thanked the four founding members for all their hard work on behalf

/) of those solicitors present.

The meeting closed at 6.00 p.m.



